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3. Having a complete and exact consciousness of the nature of one's acts, 
but lacking the self-control and freedom of action to restrain oneself from 
doing the act. 

The criticism of these principles is that they are not broad enough to 
comprehend the entire gamut of mental infirmity, whether permanent or tran- 
sient, such for example as arrested development, idiocy, imbecility, or abnormal 
development, and even the most frequent case, viz, that of irresistible impulse. 

There are tables of comparative statistics from which, however, scarcely 
any conclusion of value can be drawn. The conclusions to be drawn from the 
observation of the English system of Criminal Lunatic Asylums are the fol- 
lowing : 

1. That the English institutions are almost without exception efficient 

2. That in doctrine they are inferior to the Italians; that in the applica- 
tion of theory and in the handling of the Criminal Insane they are far in 
advance of the Italians, and it is suggested that the English institutions might 
be imitated with profit 

George F. Deiser, Philadelphia. 

COURTS— LAWS. 

Power of Court to Suspend Execution of Sentence in a Criminal Case. 

Out of a laisses faire theory there has grown up in this country, especially in 
the lower federal courts, a practice whereby judges have assumed to extent 
favors to convicts of the law. It is easy for an abuse of this kind to 
"Be recorded for a precedent 
And many an error by the same example 
Will rush into the State." 

— Merchant of Venice, Act IV, Sc. I. 

In Ex parte United States Petitioner, 37 Sup. Ct 72, our great tribunal 
gives what should be an effective quietus not only to judges of federal courts 
but to judges of state courts, attempting to exercise a policy, more or less well- 
defined, of English judges correcting, out of what was denominated the dis- 
cretion of a judge, the execution of the sentence of the law judicially ascer- 
tained. 

The Chief Justice in his analysis of the principle, that was recognized at 
the common law, asserts that it never stood for anything else, whether extended 
before or after the pronouncing of sentence, than a temporary staying of execu- 
tion, until the Crown could be appealed to in behalf of a convict. 

But in America by some courts it has been asserted that this interposition 
was inherent in the courts to permanently interpose and prevent the law's 
enforcement, where the judge deemed that otherwise injustice would be wrought 
beyond the law's contemplation. 

Even under English law, which grew up out of customs and usages, this 
seems to be a strange view, when at the same time it is admitted that in the 
kin was reposed the power to grant absolute pardon or to mitigate the severity 
of sentences as applied to particular cases. Under our law, which recognizes 
such customs and usages only as they are applicable to our system of govern- 
ment by written law, it seems even less tolerable than at the common law that 
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our judges should have any semblance to what some of our courts ascribe to 
English courts. 

All official authority in this country is conferred by constitution or statute, 
and being in derogation of private right it would seem to take nothing by 
intendment. But, of course, the rule obtains in such cases as in others, that 
the grant of authority extends to whatever is necessary for its due execution. 
It is not, however, in due execution of authority, that courts may decline to 
proceed, in particular cases, to the end of what it is designed to subserve. 
Discretion, as commonly understood, is as general as the law is general, and 
it is to aid, not interfere with enforcement of the law. 

In the case considered by our Supreme Court, it appears that the judge 
of a federal district court pronounced the sentence of the law on a convict, 
and then ordered that "the execution of the sentence be, and it is hereby, sus- 
pended during the good behavior of the defendant, and for the purpose of 
this case this term of this court is kept open for five years." It was not said 
that there was any precedent for this order. In the face of it, if valid, all the 
refinement of argument about changing a judgment during or after a term 
of court disappears. Inherent power declares a term of court to exist as 
long as a particular case may require that it should exist. Why, if this is so, 
need there be a special order that it shall exist? 

But the "arbitrium judicis" that led to the making of the order is declared 
by the judge to rest, not particularly in the facts of the case before him, but 
on "modern notions respecting the treatment of lawbreakers," as, of course, 
discerned by this judge. 

Thus for his reason for this suspension, the judge said : "Modern notions 
respecting the treatment of lawbreakers abandon the theory that the imposition 
of the sentence is solely to punish, and now the best thought considers three 
elements properly to enter into the treatment of every criminal case after con- 
viction. Punishment in some measure is still the object of sentence, but, affect- 
ing its extent and character, we consider the effect of the situation upon the 
individual, as tending to reform him from or to confirm him in a criminal 
career, and also the relation his case bears to the community in the effect of 
the disposition of it upon others of criminal tendencies." 

But where does he find that the judge who is sworn to administer the 
law as it stands, is also appointed to theorize, according to his individual notions, 
in what cases it is to be applied? If another judge would not agree with him 
as to the triumph of what he calls "the best thought," or should not apply it 
as he would apply it to a particular case, there might be no doubt that the law 
has in one case been enforced and in another enforcement has been denied. 
Error certainly in one of the other case would "rush into the state." This 
anarchy is by the Chief Justice thoroughly rebuked in his reversal by a unani- 
mous opinion which concludes as follows: "While the conclusions just stated 
inevitably exact that the rule which is before us (to vacate the suspension) 
be made absolute and that the mandamus issue, nevertheless we are of opinion 
that the exceptional conditions which we have described require that we 
exercise that reasonable discretion with which we are vested to temporarily 
suspend the issue of the writ so as to afford ample time for executive clemency 
or such other action as may be required to meet the situation." 
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As we understand this ruling, there can be nothing done by any judge to 
declare a suspension of the enforcement of any sentence founded on a fact 
judicially ascertained, unless this be of a temporary character so as to give to 
competent authority the right to interpose in any way it may see fit 

A governor may differ from another governor, or a president from a 
former or a successor president, in any view he may have of "modern notions 
respecting the treatment of lawbreakers," but as to his interfering with the 
enforcement of law, he is responsible, as the rest of us may be, for righteous 
discharge of the duties imposed upon him. If he is vested with discretion in 
such matters, every case should come to him with no attempt to interfere with 
its proper exercise. 

The aggression of an office-holder, under the plea of the exercise of mercy, 
needs to be halted at the outset or our servants may become our masters. It 
has been stated that this decision will affect some 2,000 cases in which similar 
orders have been made. At this rate, what would a verdict of guilty eventually 
amount to, and what would stay the force of tears and supplications, of 
political or financial influence, on judges, whose labors are supposed to be 
sufficiently exacting in the necessary discharge of their duties? — N. C. C. in 
Central Law Journal, Feb. 2, 1917. 

Ancient Irish Common Law Pleading. — When English procedure sup- 
planted the native Irish Brehon code, the privileges and prerogatives of the 
English law were granted only to five Irish families or Septs ; namely, the 
O'Neiles of Ulster, the O'Connors of Connaught, the O'Briens of Thomond, the 
O'Lachlans or McLachlans of Meath and the MacMurroughs, called also Kaven- 
aghs, of Leinster, were received within the pale of English law; but all the 
rest were esteemed aliens or enemies and could neither sue nor be sued, even 
down to the reign of Elizabeth. This, in fact, amounted to a total denial of 
justice for any wrongs inflicted on the natives. When an English settler was 
slain, the murderer was executed according to the English law; but the death 
of a native was compensated by an "eric" or fine according to the Brehon code. 
This immunity from punishment gave to the rich an unlimited right to kill and 
murder the native Irish. Roll of Pleas 28, Edward III., contains the following 
plea : — 

"Simon Neal complains of William Newlagh, that he with force and arms, 
on the Monday after the feast of Saint Margaret at Clondalkin, in the County 
of Dublin, broke the said Simon's close and his herbage with oxen, calves and 
sheep, consumed and trampled contrary to the peace, etc., whence he says that 
he is damaged to the amount of twenty shillings ; and thereof, etc. 

"And the aforesaid William comes now and says that the above named 
Simon is an 'Irishman' and not of the five bloods ; and asks judgment if he 
be held to answer him. 

"And the aforesaid Simon says that he is one of the five bloods, to wit, 
of the O'Neales of Ulster, who by the concession of the progenitors of our 
lord the King, ought to enjoy and use the liberties of England and be deemed as 
freeman," and this he offers to verify, etc. 

And the aforesaid William says that Simon is an Irishman and not of 
the O'Neales of Ulster and not one of the five bloods ; whereupon issue is 
joined, etc. Wherefore, let a jury, etc. 



